
“Evidentiary Privileges” 
Excerpt from Business Law Basics 
© 2013 by Brian M. Gottesman and Samuel D. Brickley 2nd.   
All rights reserved. 
 
 

10.5 Evidentiary Privileges 
  
 Tradition has established a number of evidentiary privileges, rules of evidence that allow 
the privileged party to refuse to provide evidence or even to prevent such evidence from being 
disclosed by other persons in a legal proceeding. The Federal Rules of Evidence incorporate the 
traditional privileges available under the common law, as well as establishing specific codified 
privileges.1 While some privileges are recognized by all states, some states recognize additional 
privileges not applicable in other jurisdictions. In federal court cases where state law is at issue 
(matters of diversity jurisdiction), state law governs what privileges are available.2 In cases involving 
questions of federal law, federal law governs the application of evidentiary privilege.3 It is critical that 
for those involved in business to understand what privileges apply to them, and under what 
circumstances they might be invoked. 
 
 Privilege against self-incrimination. The English common law held to the Latin maxim 
nemo tenetur se ipsum accusare (“no man is bound to accuse himself”), and protection against forced 
self-incrimination dates back at least to the 17th century. US law enshrines this principal in the 
Fifth Amendment to the Constitution, which states that “no person ... shall be compelled in any 
criminal case to be a witness against himself.” Most people are familiar with this concept as it applies 
to criminal cases, as it has given rise to the famous “Miranda warnings” used by police across the 
country (and on popular television programs).4 However, the privilege against self-incrimination 
applies to civil as well as criminal proceedings (and extrajudicial proceedings such as testimony 
before Congress or a Congressional committee). Taking advantage of this right is known as “taking 
the fifth” or “pleading the fifth.” 
 
 There are a few important implications to consider before invoking Fifth Amendment 
privileges. First, the right against self-incrimination only applies when one is testifying before a “state 
actor” – an organ, agency, court or other apparatus of federal or state government. One may not 
“plead the fifth” when testifying before a self-regulating industry organization, such as the National 
Association of Securities Dealers (NASD).5 In addition, refusing to answer questions on Fifth 
Amendment grounds may be detrimental to one’s civil case. The Supreme Court has held that “the 
Fifth Amendment does not forbid adverse inferences against parties to civil actions when they 
                                                           
1 FRE 501. 
2 Id.; Commercial Union Ins. Co. of America v. Talisman, Inc., 69 F.R.D. 490 (E.D. Mo. 1975). 
3 Slakan v. Porter, 737 F.2d 368 (4th Cir. 1984). 
4 See Miranda v. Arizona, 384 US 436 (1966). 
5 D. L. Cromwell Invs., Inc. v. NASD Regulation, Inc., 132 F. Supp. 2d 248, 251-53 (S.D.N.Y. 2001), 
aff'd, 279 F.3d 155, 162 (2d Cir. 2002), cert. denied, 537 US 1028 (2002) 
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refuse to testify in response to probative evidence offered against them.”6 Fifth Amendment 
protections do not apply to information already disclosed to the government, for example, on tax 
returns.7 Most importantly, perhaps, is that the Fifth Amendment protects only “natural persons,” 
accordingly, corporations and other types of business entities may be forced to give testimony or 
produce records without the ability to invoke the right against self-incrimination.8 
 

Attorney-client privilege. The best-known, and most frequently (often improperly) 
invoked, privilege in business litigation is the attorney-client privilege, which appears both 
explicitly in the Federal Rules and in every state’s analogous rules.9 This privilege protects 
communications (written or oral) between a client and his attorney, where those communications are 
made for the purpose of facilitating or soliciting legal services. The attorney-client privilege seems 
like a simple principle, but is often misunderstood and misused by businesspersons who do not 
understand all of its nuances (and thus are forced to produce critical information that might 
otherwise have been protected. A number of important considerations must be borne in mind when 
dealing with such sensitive material. 

 
First, the privilege generally belongs to the client, not the attorney. This is true whether the 

attorney is in-house or outside counsel, or even if a formal attorney-client relationship was never 
entered into.10 Therefore, a person may invoke the privilege even if he or she only had an initial 
consultation but decides not to hire the attorney. Business entities, as well as individuals, can 
exercise the privilege (though, as will be seen below, they must be very careful about doing so, as not 
everyone within the organization will be subject to it).11 The privilege remains in force after the 

                                                           
6 Baxter v. Palmigiano, 425 US 308 (1976). Criminal defendants are generally protected from such 
adverse inferences when they invoke the Fifth Amendment protections against self-incrimination. 
7 US v. Sullivan, 274 US 259 (1927); Garner v. United States, 424 US 648 (1976). One may invoke the 
privilege in the tax return itself and refuse to answer particular questions. This would, of course, 
raise a red flag for the Internal Revenue Service and almost certainly lead to an audit. 
8 US v. Kordel, 397 US 1 (1970). In many cases, a corporation’s custodian of records can be 
compelled to produce corporate documents even when such production would incriminate him 
personally. Braswell v. US, 487 US 99 (1988). 
9 The attorney-client privilege is a common feature of English jurisprudence and the law of most 
Commonwealth countries. R. v. Derby Magistrates’ Court, ex p. B. [1996] AC 487 (U.K.); The Daniels 
Corp. Int’l Pty. Ltd v. Australian Competition and Consumer Commission, 213 CLR 543 (2002).  
10 Natta v. Zletz, 418 F.2d 633 (7th Cir. 1969). 
11 Upjohn Co. v. US, 449 US 383 (1981); contra Radiant Burners v. American Gas Assoc., 207 F. Supp. 
771 (N.D. Ill. 1962), rev’d, 320 F.2d 314 (7th Cir. 1963). 
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termination of the client’s retention of the attorney unless the client waives it, and even survives the 
client’s death.12 

 
Second, the privilege protects communications, not facts. Thus one cannot simply place 

information outside the bounds of discovery by communicating that information to one’s attorney. 
For example, routine reports prepared in the ordinary course of business are not protected, even if 
they are shared with, among others, the company attorney. In other words, the substance of the 
particular communication from a client to his attorney will be privileged, but the underlying factual 
information will likely not be. On the other hand, advice and communications seeking information 
that go from an attorney to his client will usually be privileged.13   

 
Third, the privilege can be waived, or given up, inadvertently, if it is not jealously preserved. 

If the privilege is waived, the scope of the waiver may go beyond the actual communications, and in 
some cases will extend to other related communications.14 Providing access to confidential 
communications to third parties or even to employees with no “need to know” may result in the 
waiver of the attorney-client privilege.15 In some cases, however, it is necessary to bring third party 
agents of either the attorney or the client into certain communications to facilitate the legal work 
being done by the attorney. In such cases the privilege is usually not deemed waived, though the 
analysis will depend largely on the specific circumstances at issue. Similarly, counsel for co-plaintiffs, 
co-defendants (or other parties with significantly aligned legal interests) can usually share privileged 
communications among themselves under the joint defense or common interest doctrine.16 A 
party may also waive the privilege if they make a claim or defense that directly puts in issue the 
substance of a privileged communication. 

 
Fourth, the attorney-client privilege does not protect communications that are used to 

further a crime or perpetrate a fraud.17 This exception applies only where the fraud or crime 
discussed by the attorney and client was actually put into effect.18 
                                                           
12 Swidler & Berlin v. US, 524 US 399 (1998). However, the privilege does not apply when heirs of the 
deceased client are involved in a will dispute and the confidential information held by the attorney is 
relevant.   
13 E.g., In re Six Grand Jury Witnesses, 979 F.2d 939 (2d Cir. 1992). 
14 Weil v. Investment/Indicators, Research and Management, Inc., 647 F.2d 18 (9th Cir. 1981). 
15 Coastal States Gas Corp. v. Dept. of Energy, 617 F.2d 854 (D.C. Cir. 1980); F.T.C. v. TRW, Inc., 479 F. 
Supp. 160 (D.D.C. 1979). 
16 In re Teleglobe Communications Corp., 493 F.3d 345 (3d Cir. 2007). Sharing information in this manner 
is fraught with potential pitfalls, and should only be done under the strict instructions of an attorney 
familiar with Teleglobe and related cases. 
17 Clark v. US, 289 US 1 (1933); US v. Al-Shahin, 474 F.3d 941 (7th Cir. 2007).   



“Evidentiary Privileges” 
Excerpt from Business Law Basics 
© 2013 by Brian M. Gottesman and Samuel D. Brickley 2nd.   
All rights reserved. 
 

 
Fifth, if (as is often the case) an attorney serves in multiple functions within an organization 

(as, for example, a business advisor and legal advisor), the client may lose the privilege if the court 
finds that the advice was not primarily legal in nature.19 Accordingly, it is absolutely critical that in-
house counsel and other lawyers who serve multiple roles for their clients clearly distinguish between 
communications in which they are wearing their “lawyer hat” and communications sent as a 
business advisor, financial planner, accountant, etc. Legal issues should be discussed in a separate 
portion of any written communication, or better yet, in a separate letter or email altogether. 
Communications from businesspeople to their in-house counsel or other attorneys should make 
clear that legal services are being sought. 

 
Sixth, an attorney may not be bound by the privilege if the client makes claims or 

accusations against the lawyer (such as legal malpractice), and the otherwise-privileged 
communications are needed for the lawyer to defend his reputation or otherwise fight the claims 
being made against him.20 Individuals or entities planning to sue their former lawyer should be aware 
that privileged communications may be used in defense of their claims. 

 
Work product immunity. Related to the attorney-client privilege is the doctrine of 

immunity for attorney work product. This protects a party from having to disclose certain 
information obtained by their attorney (or people acting under the attorney’s direction or 
supervision) during the course of preparing for pending or anticipated litigation.21 The work product 
privilege provides qualified, or limited, protection for documents “prepared in anticipation of 
litigation or for trial” by the other party – a party can only be forced to produce such documents if 
the other party has “substantial need of the materials” and is “unable without undue hardship to 
obtain” the information contained therein.22 However, it also provides absolute, or unqualified, 
immunity for materials reflecting the attorney’s own thinking, litigation strategies, planning, mental 
impressions, legal opinions and conclusions, or theories of the case.23 

 

                                                                                                                                                                                           
18 In re Grand Jury Proceedings, 401 F.3d 247 (4th Cir. 2005). 
19 Prichard v. US, 181 F.2d 326 (6th Cir. 1950), aff’d, 339 US 974 (1950). 
20 URE 502(d). 
21 Upjohn Co. v. US, supra n. 38. 
22 See Fed. R. Civ. P. 26(b)(3). 
23 E.g., Hickman v. Taylor, 329 US 495 (1947); Duplan Corp. v. Moulinage et Retorderie de Chavanoz, 509 
F.2d 730 (4th Cir. 1974); Bogosian v. Gulf Oil Co., 738 F.2d 587 (3d Cir. 1984). 
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Both the Federal Rules and those of most states limit the extent to which accidental or 
inadvertent communications of privileged information may result in a waiver of the attorney-client 
or work product privilege.24 

 
Accountant-client privilege. There is no general privilege for communications with an 

accountant under federal law.25 Federal law does, however, recognize a limited accountant-client 
privilege in civil matters where federal law governs the application of privilege. This privilege was 
codified in the Internal Revenue Service Restructuring and Reform Act of 1998, which amended the 
Internal Revenue Code to state that communications between a taxpayer and a “federally authorized 
tax practitioner” would be privileged “to the extent the communication would be considered a 
privileged communication if it were between a taxpayer and an attorney.”26 This privilege applies 
only to communications made after the 1998 passage of the Act (or, for communications between 
an accountant and a corporate, rather than individual, client, on or after October 22, 2004) that 
reflect or solicit legal advice regarding tax laws or legislation, and is not a general privilege.27 

 
Several states, such as Missouri and Illinois, do recognize more general accountant-client and 

accountant work product privileges, but these are in the minority.28 
 
Doctor-patient and psychotherapist-patient privilege. Historically, there was no 

common-law privilege protecting confidential disclosures by a patient to his doctor. In the last half-
century or so, however, virtually all states have enacted some sort of doctor-patient or physician-
patient privilege by statute. There is no such privilege in the Federal Rules of Evidence; however, it 
has become widely recognized.29 Indeed, some states and federal courts have extended the privilege 
to include communications between other health providers, including psychotherapists, 
psychologists, and even social workers.30 To be invoked, the communication generally must be one 
privately made (not disclosed to third parties), and made for the purpose of diagnosis and treatment. 
                                                           
24 See generally FRE 502. 
25 US v. Arthur Young & Co., 465 US 805 (1984). 
26 26 USC § 7525(a)(1). 
27 US v. Frederick, 1982 F.3d 496 (7th Cir. 1999). 
28 Commercial Union Ins. Co. of America v. Talisman, Inc., 69 F.R.D. 490 (E.D. Mo. 1975); Federal Deposit 
Ins. Corp. v. Mercantile Nat. Bank of Chicago, 84 F.R.D. 345 (N.D. Ill. 1979). 
29 E.g., URE 503. 
30 E.g., Jaffee v. Redmond, 518 US 1 (1996); In re Lifschutz, 467 P.2d 557 (Cal. 1970). The 
psychotherapist/mental health worker privilege is sometimes treated as separate and distinct from 
the physician-patient privilege, and is recognized by both federal courts and in all fifty states (even in 
jurisdictions that do not recognize a more general physician-patient privilege). Doe v. Diamond, 964 
F.2d 1325 (2d Cir. 1992). 
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The privilege belongs to the patient. It is a qualified privilege and may sometimes be overridden by 
other pressing concerns, such as public safety or a criminal defendant’s constitutional right to 
confront his accuser.31 

 
Confessional privilege. All states and the federal courts recognize a confessional 

privilege (sometimes called the clergy-penitent privilege, priest-penitent privilege, 
confessional privilege, ecclesiastical privilege, or clerical privilege) that protects the contents 
of confidential communications between a person and his priest, minister, rabbi, or other clergyman. 
This privilege stems from the “seal of the confessional,” a duty imposed by the Roman Catholic 
Church on its priests not to disclose any information learned from worshippers during the course of 
the sacrament of penance.32 From there it became a part of English common law (though it has 
since been abolished in the U.K.) and of early American jurisprudence.33 The determination of who 
qualifies as a “clergyman,” what communications are privileged, and who holds the privilege (i.e., 
whether the clergyman can reveal the information if he wishes, against the wishes of the penitent) 
vary widely from jurisdiction to jurisdiction and sometimes from situation to situation. To be safe, 
businesspeople involved in litigation or potential litigation would do well to assume that, as a rule of 
thumb, their communications with their clergyman will not be privileged. 

 
Familial privileges. The common law has long recognized a spousal privilege that 

protects private communications between a married couple. Each spouse may prevent the other 
from revealing the substance of such communications.34 This privilege is limited to communications 
made during the time of the marriage (including, in some cases, legally recognized common-law 
marriage). Generally the quality of the marriage is immaterial to the spouses’ abilities to invoke the 
privilege. The privilege survives the divorce of a couple, but will not apply to communications made 
after the divorce.35 Moreover, it will not apply where the spouses are adverse parties (as in a divorce 
or domestic violence proceeding), where the privilege may harm the interests of either spouse’s 
minor children, or where the spouses conspired to commit a crime.36 

 
                                                           
31 Id. 
32 1983 Codex Iuris Canonici, Can. 983 § 1. 
33 People v. Phillips 1 Southwest L.J. 90 (Gen. Sess. N.Y. 1813); Commonwealth v. Drake, 15 Mass. 154 
(1818). 
34 URE 504(a)-(b). A related rule permits a person to refuse to testify against their spouse in a 
criminal case altogether, even if their testimony would not touch on private communications. See 
URE 504(c). 
35 And it may not apply to a couple that is legally married but permanently separated. US v. Porter, 
986 F.2d 1014 (6th Cir. 1993). 
36 See URE 504(d). 
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Most federal and state courts have declined to recognize any familial privileges other than 
the spousal privilege.37 A minority of jurisdictions have, however, endorsed some limited privileges 
between other close family members, such as communications between parents and their minor 
children.38 An unenacted amendment to the Federal Rules of Evidence would have codified a 
parent-child privilege.39 

 
Banker-client privilege. Numerous litigation parties have attempted to invoke a privilege 

for communication between a client and his banker. These have been universally unsuccessful, and 
the general rule is that no such privilege exists.40 

 
Journalist’s privilege. The Courts of Appeal for the First, Second, Third, Fourth, Fifth, 

Ninth, Tenth, Eleventh, and D.C. Circuits, as well as some thirty states, have recognized a qualified 
journalist’s privilege against being compelled to reveal anonymous sources. 

 
Other privileges. Courts have recognized a number of other qualified and limited 

privileges, such as a privilege against disclosing one’s vote, privileges for communications with 
company ombudsmen and researchers, an executive privilege protecting the President of the United 
States and other federal executive officers from certain types of subpoenas and other judicial and 
legislative investigations, a legislators’ privilege against revealing certain private materials related to 
legislation, and government privileges for protecting confidential informants or matters of national 
security. The application of such privileges varies widely and is outside the scope of this work. 
 

                                                           
37 E.g., In re Grand Jury, 103 F.3d 1140 (3d Cir. 1997). 
38 In re Agosto, 553 F. Supp. 1298 (D. Nev. 1983). 
39 See Parent-Child Privilege Act of 2003, H.R. 538, 108th Cong. (2003). 
40 Rosenblatt v. Northwest Airlines, Inc., 54 F.R.D. 21 (S.D.N.Y. 1971). 


